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Title 8

Effective August 23, 2000:

8 U.S.C. § 1324. Bringing in and
harboring certain aliens

(2) Criminal penalties
“(1)(A) Any person who—

(1) knowing that a person is an alien,
brings to or attempts to bring to the United
States in any manner whatsoever such person
at a place other than a designated port of entry
or place other than as designated by the
Commissioner, regardless of whether such
alien has received prior official authorization to
come to, enter, or reside in the United States
and regardless of any future official action
which may be taken with respect to such
alten,;

(i1) knowing or in reckless disregard of
the fact that an alien has come to, entered, or
rematns in the United States in violation of
law, transports, or moves or attempts to
transport or move such alien within the United
States by means of transportation or
otherwise, 1n furtherance of such violation of
law;

(1) knowing or in reckless disregard of
the fact that an alien has come to, entered, or
remains in the United States in violation of
law, conceals, harbors, or shields from
detection, or attempts to conceal, harbor, or
shield from detection, such alien in any place,
including any building or any means of
transportation;

(iv) encourages or induces an alien to
come to, enter, or reside in the United States,
knowing or in reckless disregard of the fact
that such coming to, entry, or residence is or
will be in violation of law; or

{(v)(I) engages in any conspiracy to
commut any of the preceding acts, or

(II) aids or abets the commission of

any of the preceding acts, shall be
punished as provided in subparagraph (B).

(B) A person who violates subparagraph (A)
shall, for each alten in respect to whom such a
violation occurs—

(1) 1n the case of a violation of
subparagraph (A)(1) or (v)(I) or in the case of
a violation of subparagraph (A)(i1), (111), or (1v)
in which the offense was done for the
purpose of commercial advantage or private
financial gain, be fined under Title 18,
imprisoned not more than 10 years, or both;

(11) in the case of a violation of
subparagraph (A) (1), (i11), (iv), or (v)(II), be
fined under Title 18, imprisoned not more than
5 years, or both;

(ui1) in the case of a violation of
subparagraph (A) (1), (11), (i), (1v), or (v)
during and in relation to which the person
causes serious bodily injury (as defined in
section 1365 of Title 18) to, or places in
jeopardy the life of, any person, be fined
under Title 18, imprisoned not more than 20
years, or both; and

(iv) 1n the case of a violation of
subparagraph (A) (1), (i1), (ii1), (1v), or (v)
resulting in the death of any person, be
punished by death or impnisoned for any term
of years or for life, fined under Title 18§, or
both.

(2) Any person who, knowing or in reckless
disregard of the fact that an alien has not received
prior official authorization to come to, enter, or reside
in the United States, brings to or attempts to bring to
the United States in any manner whatsoever, such
alien, regardless of any official action which may later
be taken with respect to such alien shall, for each alien
in respect to whom a violation of this paragraph
occurs—

(A) be fined in accordance with Title 18, or
impnsoned not more than one year, or both; or

(B) in the case of—

(i) an offense committed with the intent
or with reason to believe that the alien
unlawfully brought into the United States will
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commit an offense against the United States or
any State punishable by imprisonment for
more than | year,

(ii) an offense done for the purpose of
commercial advantage or private financial gain,
or .

(111) an offense in which the alien 1s not
upon arrival immediately brought and presented
to an appropriate immigration officer at a
designated port of entry,

be fined under Title 18, and shall be imprisoned, in
the case of a first or second violation of
subparagraph (B)(ii1), not more than 10 years, in the
case of a first or second violation of subparagraph
(B)(i) or (B)(i1), not less than 3 nor more than 10
years, and for any other violation, not less than 5 nor
more than 135 years.

(3)(A) Any person who, during any 12-month
period, knowingly hires for employment at least 10
individuals with actual knowledge that the
individuals are aliens described in subparagraph (B)
shall be fined under Title 18, or imprisoned for not
more than 5 years, or both.

(B) An alien described in this subparagraph is an
alien who—

(1) 1s an unauthorized alien (as defined in
section 1324a(h)(3) of this title), and

(11) has been brought into the United States
in violation of this subsection.

} o , i
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(b) SEIZURE AND FORFEITURE—

(1) IN GENERAL— Any conveyance,
including any vessel, vehicle, or aircraft, that

has been or is being used in the commission of
a violation of subsection (a), the gross proceeds
of such violation, and any property traceable to
such conveyance or proceeds, shall be seized
and subject to forfeiture.

(2) APPLICABLE PROCEDURES—
Seizures and forfeitures under this subsection
shall be governed by the provisions of chapter 46
of title 18, United States Code, relating to civil
forfeitures, including section 981(d) of such title,
except that such duties as are imposed upon the
Secretary of the Treasury under the customs laws
described in that section shall be performed by
such officers, agents, and other persons as may be
designated for that purpose by the Attorney
General.

(3) PRIMA FACIE EVIDENCE IN
DETERMINATIONS OF VIOLATIONS—In
determining whether a violation of subsection (a)
has occurred, any of the following shall be prima
facie evidence that an alien involved in the
alleged violation had not received prior official
authorization to come to, enter, or reside in the
United States or that such alien had come to,
entered, or remained in the United States in
violation of law:

(A) Records of any judicial or administrative
proceeding in which that alien’s status was an
issue and in which it was determined that the
alien had not received prior official authorization
to come to, enter, or reside in the United States or
that such alien had come to, entered, or remained
in the United States in violation of law,

(B) Official records of the Service or of the
Department of State showing that the alien had
not received prior official authorization to come
to, enter, or reside in the United States or that
such alien had come to, entered, or remained in
the United States in violation of law.

(C) Testimony, by an immigration officer
having personal knowledge of the facts
concerning that alien’s status, that the alien had
not received prior official authorization to come
to, enter, or reside in the United States or that
such alien had come to, entered, or remained in
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the United States in v]'olation of law.
{c) Authority to arrest

No officer or person shall have authority to make
any arrest for a violation of any provision of this
section except officers and employees of the Service
designated by the Attorney General, either
individually or as a member of a class, and all other
officers whose duty it is to enforce criminal laws.

(d) Admissibility of videotaped witness testimony

Notwithstanding any provision of the Federal Rules
of Evidence, the videotaped (or otherwise
audiovisually preserved) deposition of a witness to a
violation of subsection (a) of this section who has
been deported or otherwise expelled from the United
States, or is otherwise unable to testify, may be
admitted into evidence in an action brought for that
violation if the witness was available for cross
examination and the deposition otherwise complies
with the Federal Rules of Evidence.

Title 8
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Title 18

Effective August 23, 2000:

18 U.S.C. § 981. Civil forfeiture
(a)(1) [Bxeepras-prow s 2y—the-] The

following property is subject to forferture to the United
States:

(A) Any property, real or personal, involved in
a transaction or attempted transaction i violation
of section 3313(a) or 3324(a) of title 31, or of
section 1956 or 1957 of this title, or any property
traceable to such property. However, no property
shall be seized or forfeited in the case of a
violation of section 5313(a) of title 31 by a
domestic financial institution examuined by a
Federal bank supervisory agency or a financial
institution regulated by the Securties and
Exchange Comnussion or a parwer, director, or
employee thereof.

(B) Any property, real or personal, within the
jurisdiction of the United States, constituting,
dertved from, or traceable to, any proceeds
obtained directly or indirectly from an offense
against a foreign nation involving the manufacture,
importation, sale, or distribution of a controlled
substance (as such term 1s defined for the
purposes of the Controlled Substances Act),
within whose junsdiction such offense would be
punishable by death or imprisonment for a term
exceeding one year and which would be
punishable under the laws of the United States by
imprisonment for a term exceeding one year if
such act or activity constituting the offense
against the foreign nation had occurred within the
Junisdiction of the United States.

(C) Any property, real or personal, which
constitutes or is derived from proceeds traceable
to a violation of section 2135, 471, 472, 473, 474,
476, 477, 478, 479, 480, 481, 485, 486, 487, 488,
501, 502, 510, 542, 545, 656, 657, 842, 844,
1005, 1006, 1007, 1014, 1028, 1029, 1030, 1032,
or 1344 of this title [era-vielationofsectioni34L]
or any offense constituting ‘specified unlawful
activity’ (as defined in section 1956(c)(7) of
this title), or a conspiracy to commit such

offense.

(D) Any property, real or personal, which
represents or is traceable to the gross receipts
obtained, directly or indirectly, from a violation
of—

(1) section 666(a)(1) (relating to Federal
program fraud);

(11) section 1001 (relating to fraud and
false statements);

(111) section 1031 (relating to major fraud
against the United States);

(1v) section 1032 (relating to concealment
of assets from conservator or receiver of
insured financial institution);

(v) section 1341 (relating to mail fraud);
or

(vi) section 1343 (relating to wire fraud),

if such violation relates to the sale of assets acquired
or held by the Resolution Trust Corporation, the
Federal Deposit Insurance Corporation, as conservator
or receiver for a financial institution, or any other
conservator for a financial institution appointed by the
Office of the Comprtroller of the Currency or the
Office of Thrift Supervision or the National Credit
Union Administration, as conservator or liquidating
agent for a financial institution.

(E) With respect to an offense listed in
subsection (a)(1)(D) commutted for the purpose of
executing or attempting to execute any scheme or
artifice to defraud, or for obtaining money or
property by means of false or fraudulent
statements, pretenses, representations or
promises, the gross receipts of such an offense
shall include all property, real or personal, tangible
or intangible, which thereby is obtained, directly or
indirectly.

(F) Any property, real or personal, which
represents or is traceable to the gross proceeds
obtained, directly or indirectly, from a violation
of—

(1) section 511 (altering or removing
motor vehicle identification numbers);
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(ii) section 553 (umporting or exporting
stolen motor vehicles);

(iii) section 2119 (armed robbery of
automobiles);

(iv) section 2312 (transporting stolen
motor vehicles 1n interstate commerce); or

(v) section 2313 (possessing or seiling a
stolen motor vehicle that has moved in
interstate commerce).

(2) For purposes of paragraph (1), the term
‘proceeds’ is defined as follows:

(A) In cases involving illegal goods, illegal
services, unlawful activities, and
telemarketing and health care fraud schemes,
the term ¢ proceeds’ means property of any
kind obtained directly or indirectly, as the
result of the commission of the offense giving
rise to forfeiture, and any property traceable
thereto, and is not limited to the net gain or
profit realized from the offense.

(B) In cases involving lawful goods or
lawful services that are sold or provided in an
illegal manner, the term ‘proceeds’ means the
amount of money acquired through the illegal
transactions resulting in the forfeiture, less
the direct costs incurred in providing the goods
or services. The claimant shall have the
burden of proof with respect to the issue of
direct costs. The direct costs shall not include
any part of the overhead expenses of the
entity providing the goods or services, or any
part of the income taxes paid by the entity.

(C) In cases involving fraud in the process
of obtaining a loan or extension of credit, the
court shall allow the claimant a deduction
from the forfeiture to the extent that the loan
was repaid, or the debt was satisfied, without
any financial loss to the victim.

(S} BAny-propers

] . D of i . hallbe ins l
profmptly:

(b)(1) Except as provided in section 985, any
property subject to forfeiture to the United States
under subsection (a) may be seized by the
Attorney General and, in the case of property
involved in a violation investigated by the
Secretary of the Treasury or the United States
Postal Service, the property may also be seized by
the Secretary of the Treasury or the Postal
Service, respectively.

(2) Seizures pursuant to this section shall
be made pursuant to a warrant obtained in the
same manner as provided for a search warrant
under the Federal Rules of Criminal

Tite 18
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Procedure, except that a seizure may be made
without a warrant if—

(A) a complaint for forfeiture has been
filed in the United States district court and the
court issued an arrest warrant in rem
pursuant to the Supplemental Rules for
Certain Admiralty and Maritime Claims;

(B) there is probable cause to believe that
the property is subject to forfeiture and—

(i) the seizure is made pursuant to a
lawful arrest or search; or

(ii) another exception to the Fourth
Amendment warrant requirement would
apply; or

(C) the property was lawfully seized by a
State or local law enforcement agency and
transferred to a Federal agency.

(3) Notwithstanding the provisions of rule
41(a) of the Federal Rules of Criminal Procedure,
a seizure warrant may be issued pursuant to this
subsection by a judicial officer in any district in
which a forfeiture action against the property may
be filed under section 1355(b) of title 28, and may
be executed in any district in which the property is
found, or transmitted to the central authority of
any foreign state for service in accordance with
any treaty or other international agreement. Any
motion for the return of property seized under
this section shall be filed in the district court in
which the seizure warrant was issued or in the
district court for the district in which the property
was seized.

(#)(A) If any person is arrested or charged in a
foreign country in connection with an offense that
would give rise to the forfeiture of property in the
United States under this section or under the
Controlled Substances Act, the Attorney General
may apply to any Federal judge or magistrate
judge in the district in which the property is
located for an ex parte order restraining the
property subject to forfeiture for not more than 30
~ days, except that the time may be extended for
good cause shown at a hearing conducted in the
manner provided in rule 43(e) of the Federal
Rules of Civil Procedure.

(B) The application for the restraining
order shall set forth the nature and
circumstances of the foreign charges and the
basis for belief that the person arrested or
charged has property in the United States that
would be subject to forfeiture, and shall
contain a statement that the restraining order
is needed to preserve the availability of
property for such time as is necessary to
receive evidence from the foreign country or
elsewhere in support of probable cause for the
seizure of the property under this subsection.

(c) Property taken or detained under this section shall
not be repleviable, but shall be deemed to be in the
custody of the Attorney General, the Secretary of the
Treasury, or the Postal Service as the case may be,
subject only to the orders and decrees of the court or
the official having jurisdiction thereof. Whenever
property is seized under this subsection, the Attorney
General, the Secretary of the Treasury, or the Postal
Service as the case may be, may—

(1) place the property under seal;

(2) remove the property to a place designated by
him; or

(3) require that the General Services
Admunistration take custody of the property and
remove It, if practicable, to an appropriate location for
disposition in accordance with law.

(d) For purposes of this section, the provisions of the
customs laws relating to the seizure, summary and
judicial forfeiture, condemnation of property for
violation of the customs laws, the disposition of such
property or the proceeds from the sale of this section,
the remission or mitigation of such forfeitures, and the
compromise of claims (19 U.S.C. 1602 et seq.),
insofar as they are applicable and not inconsistent with
the provisions of this section, shall apply to seizures
and forfeitures incurred, or alleged to have been
incurred, under this section, except that such duties as
are imposed upon the customs officer or any other
person with respect to the seizure and forfeiture of
property under the customs laws shall be performed
with respect to seizures and forfeitures of property
under this section By such officers, agents, or other
persons as may be authorized or designated for that
purpose by the Attorney General, the Secretary of the
Treasury, or the Postal Service, as the case may be.
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The Attorney General shall have sole responsibility for
disposing of petitions for remission or mitigation with
respect to property involved in a judicial forfeiture
proceeding.

(e) Notwithstanding any other provision of the law,
except section 3 of the Anti Drug Abuse Act of 1986,
the Attorney General, the Secretary of the Treasury, or
the Postal Service as the case may be, is authorized to
retain property forfeited pursuant to this section, or to
transfer such property on such terms and conditions
as he may determine—

(1) to any other Federal agency;

(2) to any State or local law enforcement agency
which participated directly in any of the acts which led
to the seizure or forfeiture of the property;

(3) in the case of property referred to in
subsection (a)(1)(C), to any Federal financial
institution regulatory agency—

(A) to reimburse the agency for payments to
claimants or creditors of the institution; and

(B) to reimburse the insurance fund of the
agency for losses suffered by the fund as a result
of the receivership or liquidation;

(4) in the case of property referred to in
subsection (a)(1)(C), upon the order of the appropriate
Federal financial institution regulatory agency, to the
financial institution as restitution, with the value of the
property so transferred to be set off against any
amount later recovered by the financial institution as
compensatory damages in any State or Federal
proceeding;

(5) 1n the case of property referred to in
subsection (a)(1)(C), to any Federal financial
mnstitution regulatory agency, to the extent of the
agency's contribution of resources to, Or expenses
involved in, the seizure and forfeiture, and the
investigation leading directly to the seizure and
forfeiture, of such property;

(6) as restoration to any victim of the offense

giving rise to the forfeiture, including, in the case

of a money laundering offense, any offense
constituting the underlying specified unlawful
activity; or

(7) In the case of property referred to in
subsection (a)(1)(D), to the Resolution Trust
Corporation, the Federal Deposit Insurance
Corporation, or any other Federal financial institution
regulatory agency (as defined in section 8(e)(7)(D) of
the Federal Deposit Insurance Act).

The Attorney General, the Secretary of the Treasury.
or the Postal Service, as the case may be, shall ensure
the equitable transfer pursuant to paragraph (2) of any
forfeited property to the approprate State or local law
enforcement agency so as to reflect generally the
contibution of any such agency participating directly
in any of the acts which led to the seizure or forfeiture
of such property. A decision by the Attorney General,
the Secretary of the Treasury, or the Postal Service
pursuant to paragraph (2) shall not be subject to
review. The United States shall not be liable i any
action anising out of the use of any property the
custody of which was transferred pursuant to this
section to any non-Federal agency. The Attorney
General, the Secretary of the Treasury, or the Postal
Service may order the discontinuance of any forfeiture
proceedings under this section in favor of the
institution of forfeiture proceedings by State or local
authorities under an appropriate State or local statute.
After the filing of a complaint for forfeiture under this
section, the Attorney General may seek dismissal of
the complaint in favor of forfeiture proceedings under
State or local law. Whenever forfeiture proceedings
are discontinued by the United States in favor of State
or local proceedings, the United States may transfer
custody and possession of the seized property to the
appropriate State or local official immediately upon the
initiation of the proper actions by such officials.
Whenever forfeiture proceedings are discontinued by
the United States in favor of State or local
proceedings, notice shall be sent to all known
interested parties advising them of the discontinuance
or dismissal. The United States shall not be liable in
any action arising out of the seizure, detention, and
ransfer of seized property to State or local officials.
The United States shall not be liable in any action
arising out of a transfer under paragraph (3), (4), or
(5) of this subsection.

(f) All right, title, and interest in property described in
subsection (a) of this section shall vest in the United
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States upon commission of the act giving rise to
forfeiture under this section.

g)(1) Upon the motion of the United States, the
court shall stay the civil forfeiture proceeding if
the court determines that civil discovery will
adversely affect the ability of the Government to
conduct a related criminal investigation or the
prosecution of a related criminal case. '

(2) Upon the motion of a claimant, the court
shall stay the civil forfeiture proceeding with
respect to that claimant if the court determines
that—

(A) the claimant is the subject of a related
criminal investigation or case;

(B) the claimant has standing to assert a
claim in the civil forfeiture proceeding; and

(C) continuation of the forfeiture
proceeding will burden the right of the
claimant against self-incrimination in the
related investigation or case.

(3) With respect to the impact of civil
discovery described in paragraphs (1) and (2), the
court may determine that a stay is unnecessary if
a protective order limiting discovery would protect
the interest of 1 party without unfairly limiting
the ability of the opposing party to pursue the civil
case. In no case, however, shall the court impose a
protective order as an alternative to a stay if the
effect of such protective order would be to allow 1
party to pursue discovery while the other party is
substantially unable to do so.

{4) In this subsection, the terms ‘related
criminal case’ and ‘related criminal investigation’
mean an actual prosecution or investigation in
progress at the time at which the request for the
stay, or any subsequent motion to lift the stay is
made. In determining whether a criminal case or
investigation is * related’ to a civil forfeiture
proceeding, the court shall consider the degree of
similarity between the parties, witnesses, facts,

and circumstances involved in the 2 proceedings,
without requiring an identity with respect to any 1
or more factors.

(5) In requesting a stay under paragraph (1),
the Government may, in appropriate cases, submit
evidence ex parte in order to avoid disclosing any
matter that may adversely affect an ongoing
criminal investigation or pending criminal trial.

(6) Whenever a civil forfeiture proceeding is
staved pursuant to this subsection, the court shall
enter any order necessary to preserve the value of
the property or to protect the rights of lienholders
or other persons with an interest in the property
while the stay is in effect.

(7) A determination by the court that the
claimant has standing to request a stay pursuant
to paragraph (2) shall apply only to this subsection
and shall not preclude the Government from
objecting to the standing of the claimant by
dispositive motion or at the time of trial.

(h) In addition to the venue provided for in section
1395 of title 28 or any other provision of law, in the
case of property of a defendant charged with a
violation that is the basis for forfeiture of the property
under this section, a proceeding for forfeiture under
this section may be brought in the judicial district in
which the defendant owning such property is found or
in the judicial district in which the criminal prosecution

is brought.

(1)(1) Whenever property is civilly or erimuinally
forfeited under this chapter, the Attomey General or
the Secretary of the Treasury, as the case may be,
may transfer the forfeited personal property or the
proceeds of the sale of any forfeited personal or real
property to any foreign country which participated
directly or indirectly in the seizure or forfeiture of the
property, if such a transfer—

. (A) has been agreed to by the Secretary of
State;

(B) is authorized in an international agreement
between the United States and the foreign
country; and

(C) is made to a country which, if applicable,
has been certified under section 481(h) of the
Foreign Assistance Act of 1961.

10
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A decision by the Attomey General or the Secretary of
the Treasury pursuant to this paragraph shall not be
subject to review. The foreign country shall, in the
event of a transfer of property or proceeds of sale of
property under this subsection, bear all expenses
incurred by the United States in the seizure,
maintenance, inventory, storage, forfeiture, and
disposition of the property, and all transfer costs. The
payment of all such expenses, and the transfer of
assets pursuant to this paragraph, shall be upon such
terms and conditions as the Attorney General or the
Secretary of the Treasury may, in his discretion, set.

(2) The provisions of this section shall not be
construed as limiting or superseding any other
authonty of the United States to provide assistance to a
foreign country in obtaining property related to a crime
committed in the foreign country, including property
which is sought as evidence of 2 cime committed in
the foreign country.

(3) A certified order or judgment of forfeiture by a
court of competent jurisdiction of a foreign country
conceming property which is the subject of forfeiture
under this section and was determuned by such court
to be the type of property described in subsection
(2)(1)(B) of this section, and any certifted recordings
or transcripts of testimony taken in a foreign judicial
proceeding concerrung such order or judgment of
forfeiture, shall be admissible in evidence ina
proceeding brought pursuant to this section. Such
certified order or judgment of forfeiture, when
admitted into evidence shall constitute probable cause
that the property forfeited by such order or judgment
of forfeiture 1s subject to forfeiture under this section
and creates a rebuttable presumption of the
forfeitability of such property under this section.

(4) A certified order or judgment of conviction by
a court of competent jurisdiction of a foreign country
concerning an unlawful drug activity which gives rise
to forferture under this section and any certified
recordings or transcripts of testimony taken in a
foreign judicial proceeding concerning such order or
Jjudgment of conviction shall be admissible in evidence
in a proceeding brought pursuant to this section. Such
certified order or judgment of conviction, when
admutted into evidence, creates a rebuttable
presumption that the unlawful drug activity giving rise
to forfeiture under this section has occurred.

(5) The provisions of paragraphs (3) and (4) of

this subsection shall not be construed as limiting the
admissibility of any evidence otherwise admussible, nor
shall they limit the ability of the United States to
establish probable cause that property 1s subject to
forfeiture by any evidence otherwise admussible.

(3) For purposes of this section—

(1) the term “Attorney General” means the
Attorney General or his delegate; and

(2) the term “Secretary of the Treasury™ means
the Secretary of the Treasury or his delegate.
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Effective August 23, 2000:

18 U.S.C. § 982. Criminal forfeiture

(a)(1) The court, in imposing sentence on a person
convicted of an offense in violation of section 5313(a),
5316, or 5324 of title 31, or of section 1956, 1957, or
1960 of this title, shall order that the person forfeit to
the United States any property, real or personal,
involved in such offense, or any property traceable to
such property. However, no property shall be seized
or forfeited in the case of a violation of section
5313(a) of title 31 by a domestic financial institution
examined by a Federal bank supervisory agency or a
financial institution regulated by the Secunties and
Exchange Commussion or a partner, director, or
employee thereof.

(2) The court, 1n imposing sentence on a person
convicted of a violation of, or a conspiracy to
violate— '

(A) section 215, 656, 657, 1003, 1006, 1007,
1014, 1341, 1343, or 1344 of this title, affecting a
financial institution, or

(B) section 471, 472, 473, 474, 476, 477,
478, 479, 480, 481, 485, 486, 487, 488, 501, 502,
510, 542, 545, 842, 844, 1028, 1029, or 1030 of
this title,

shall order that the person forfeit to the United States
any property constituting, or derived from, proceeds
the person obtained directly or indirectly, as the result
of such violation.

(3) The court, in imposing a sentence on a person
convicted of an offense under—

(A) section 666(a)(1) (relating to Federal
program fraud);

(B) section 1001 (relating to fraud and false
statements);

(C) section 1031 (relating to major fraud
against the United States);

(D) section 1032 (relating to concealment of
assets from conservator, receiver or liquidating
agent of insured financial institution);

(E) section 1341 (relating to mail fraud); or

(F) section 1343 (relating to wire fraud),

involving the sale of assets acquired or held by the
Resolution Trust Corporation, the Federal Deposit
Insurance Corporation, as conservator or receiver for
a financial institution or any other conservator for a
financial institution appointed by the Office of the
Comptroller of the Curre=cy or the Office of Thrift
Supervision, or the National Credit Union
Admunistration, as conservator or liquidating agent for
a financial institution, shall order that the person forfeit
to the United States any property, real or personal,
which represents or is traceable to the gross receipts
obtained. cirectly or indirectly, as a result of such
violation.

(4) With respect to an offense listed in subsection
(a)(3) commutted for the purpose of executing or
attempting to execute any scheme or artifice to
defraud, or for obtaining money or property by means
of false or fraudulent statements, pretenses,
representations, or promises, the gross receipts of
such an offense shall include any property, real or
personal, tangible or intangible, which is obtained,
directly or indirectly, as a result of such offense.

(5) The court, in 1mposing sentence on a person
convicted of a violation or conspiracy to violate—

(A) section 511 (altering or removing motor
vehicle identification numbers);

(B) section 553 (importing or exporting stolen
motor vehicles);

(C) section 2119 (armed robbery of
automobiles);

(D) section 2312 (transporting stolen motor
vehicles in Interstate commerce); or

(E) section 2313 (possessing or selling a
stolen motor vehicle that has moved in interstate
commerce);

shall order that the person forfeit to the United States
any property, real or personal, which represents or is
traceable to the gross proceeds obtained, directly or
indirectly, as a result of such violation.

(6)(A) The court, in imposing sentence on a
person convicted of a violation of, or conspiracy to
violate, section 274(a), 274A(a)(1), or 274A(a)(2) of
the Immigration and Nationality Act or section
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1425, 1426, 1427, 1541, 1542, 1543, 1544, or 1546 of
this title, or a violation of, or conspiracy to violate,
section 1028 of this title if committed in connection
with passport or visa issuance or use, shall order that
the person forfeit to the United States, regardless of
any provision of State law—

(1) anv convevance, including any vessel,
vehicle, or aircraft used in the commnussion of
subsection—+{a)] the offense of which the

person is convicted; and
(ii) any property real or personal—

(1) that constitutes, or is derived from
or Is traceable to the proceeds obtained
directly or indirectly from the commission
of [avtelattenoforaconspiracyte
At ot the-terrieration—aad

T

1546-ofthis-utle] the offense of which

the person is convicted; or

(II) that 1s used to facilitate, oris
intended to be used to facilitate, the
commission of [awiolatienefora

PSS M e I R e this e ]
the offense of which the person is
convicted.

( Ei HIG ;1(B)
The court, in imposing sentence on a person
described in subparagraph (A) shall order that the

person forfeit to the United States all property
described in [thissubparagraph] that subparagraph.

(7) The court, in imposing sentence on a person

convicted of a Federal health care offense, shall order
the person to forfeit property, real or personal, that
constitutes or is derived, directly or indirectly, from
gross proceeds traceable to the commussion of the
offense.

(8) The Court, in sentencing a defendant
convicted of an offense under section 1028, 1029,
1341, 1342, 1343, or 1344, or of a conspiracy to
commuit such an offense, if the offense involves
telemarketing (as that term is defined in section 23253),
shall order that the defendant forfeit to the United
States any real or personal property—

(A) used or intended to be used to commuit, to
facilitate, or to promote the commission of such
offense; and

(B) constituting, derived from, or traceable to
the gross proceeds that the defendant obtained
directly or indirectly as a result of the offense.

(b)(1) The forfeiture of property under this section,
including any seizure and disposition of the property
and any related judicial or administrative proceeding,
shall be governed by the provisions of section 413
(other than subsection (d) of that section) of the
Comprehensive Drug Abuse Prevention and Control
Act of 1970 (21 U.S.C. 853).

(2) The substitution of assets provisions of
subsection 413(p) shall not be used to order a
defendant to forfeit assets in place of the actual
property laundered where such defendant acted merely
as an intermediary who handled but did not retain the
property in the course of the money laundening offense
unless the defendant, in committing the offense or
offenses giving rise to the forfeiture, conducted three
or more separate transactions involving a total of
$100,000 or more in any twelve month period.
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Effective August 23, 2000:

18 U.S.C. § 983. General rules for civil
forfeiture proceedings

(a) NOTICE; CLAIM; COMPLAINT—

(1)(A)(i) Except as provided in clauses (ii)
through (v), in any nonjudicial civil forfeiture
proceeding under a civil forfeiture statute, with
respect to which the Government is required to
send written notice to interested parties, such
notice shall be sent in a manner to achieve proper
notice as soon as practicable, and in no case more
than 60 days after the date of the seizure.

(ii) No notice is required if, before the
60-day period expires, the Government
files a civil judicial forfeiture action
against the property and provides notice of
that action as required by law.

(iii) If, before the 60-day period
expires, the Government does not file a
civil judicial forfeiture action, but does
obtain a criminal indictment containing an
allegation that the property is subject to
forfeiture, the government shall either-

(I) send notice within the 60 days
and continue the nonjudicial civil
forfeiture proceeding under this
section; or

(I1) terminate the nonjudicial civil
forfeiture proceeding, and take the
steps necessary to preserve its right to
maintain custody of the property as
provided in the applicable criminal -
forfeiture statute.

(iv) In a case in which the property is
seized by a State or local law enforcement
agency and turned over to a Federal law
enforcement agency for the purpose of
forfeiture under Federal law, notice shall
be sent not more than 90 days after the
date of seizure by the State or local law
enforcement agency.

(v) If the identity or interest of a party
is not determined until after the seizure or

turnover but is determined before a
declaration of forfeiture is entered, notice
shall be sent to such interested party not
later than 60 days after the determination
by the Government of the identity of the
party or the party’s interest.

(B) A supervisory official in the
headquarters office of the seizing agency may
extend the period for sending notice under
subparagraph (A) for a period not to exceed 30
days (which period may not be further
extended except by a court), if the official
determines that the conditions in
subparagraph (D) are present.

(C) Upon motion by the Government, a
court may extend the period for sending notice
under subparagraph (A) for a period not to
exceed 60 days, which period may be further
extended by the court for 60-day periods, as
necessary, if the court determines, based on a
written certification of a supervisory official in
the headquarters office of the seizing agency,
that the conditions in subparagraph (D) are
present.

(D) The period for sending notice under
this paragraph may be extended only if there
is reason to believe that notice may have an
adverse result, including—

(i) endangering the life or physical
safety of an individual;

(i) flight from prosecution;

(iii) destruction of or tampering with
evidence;

(iv) intimidation of potential
witnesses; or

(v) otherwise seriously jeopardizing an
investigation or unduly delaying a trial.

(E) Each of the Federal seizing agencies
conducting nonjudicial forfeitures under this
section shall report periodically to the
Committees on the Judiciary of the House of
Representatives and the Senate the number of
occasions when an extension of time is granted
under subparagraph (B).
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(F) If the Government does not send
notice of a seizure of property in accordance
with subparagraph (A) to the person from
whom the property was seized, and r:o
extension of time is granted, the Government
shall return the property to that person
without prejudice to the right of the
Government to commence 2 forfeiture
proceeding at a later time. The Government
shall not be required to return contraband or
other property that the person from whom the
property was seized may not legally possess.

(2)(A) Any person claiming property seized in
a nonjudicial civil forfeiture proceeding under a
civil forfeiture statute may file a claim with the
appropriate official after the seizure.

(B) A claim under subparagraph (A) may
be filed not later than the deadline set forth in
a personal notice letter (which deadline may
be not earlier than 35 days after the date the
letter is mailed), except that if that letter is
not received, then a claim may be filed not
later than 30 days after the date of final
publication of notice of seizure.

(©) A claim shall—

(i) identify the specific property being
claimed; :

(ii) state the claimant’s interest in
such property (and provide customary
documentary evidence of such interest if
available) and state that the claim is not
frivolous; and

(iii) be made under oath, subject to
penalty of perjury.

(D) A claim need not be made in any
particular form. Each Federal agency
conducting nonjudicial forfeitures under this
section shall make claim forms generally
available on request, which forms shall be
written in easily understandable language.

(E) Any person may make a claim under
subparagraph (A) without posting bond with
respect to the property which is the subject of
the claim.

(3)(A) Not later than 90 days after a claim has
been filed, the Government shall file a complaint
for forfeiture in the manner set forth in the
Supplemental Rules for Certain Admiralty and
Maritime Claims or return the property pending
the filing of a complaint, except that a court in the
district in which the complaint will be filed may
extend the period for filing a complaint for good
cause shown or upon agreement of the parties.

(B) If the Government does not—

(i) file a complaint for forfeiture or
. return the property, in accordance with
subparagraph (A); or

(ii) before the time for filing a
complaint has expired—

(1) obtain a criminal indictment
containing an allegation that the
property is subject to forfeiture; and

(IT) take the steps necessary to
preserve its right to maintain custody
of the property as provided in the
applicable criminal forfeiture statute,

the Government shall promptly release the
property pursuant to regulations promulgated by
the Attorney General, and may not take any
further action to effect the civil forfeiture of such
property in connection with the underlving
offense.

(C) In lieu of, or in addition to, filing a
civil forfeiture complaint, the Government
may include a forfeiture allegation in a
criminal indictment. If criminal forfeiture is
the only forfeiture proceeding commenced by
the Government, the Government’s right to
continued possession of the property shall be
governed by the applicable criminal forfeiture

_statute.

(D) No complaint may be dismissed on the
ground that the Government did not have
adequate evidence at the time the complaint
was filed to establish the forfeitability of the
property.

(4)(A) In any case in which the Government
files in the appropriate United States district court
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a complaint for forfeiture of property, any person
claiming an interest in the seized property may
file a claim asserting such person’s interest in the
property in the manner set forth in the
Supplemental Rules for Certain Admiralty and
Maritime Claims. except that such claim may be
filed not later than 30 days after the date of
service of the Government’s complaint or, as
applicable, not later than 30 days after the date of
final publication of notice of the filing of the
complaint.

(B) A person asserting an interest in
seized property, in accordance with
subparagraph (A), shall file an answer to the
Government's complaint for forfeiture not
later than 20 days after the date of the filing
of the claim.

(b) REPRESENTATION—

(1)(A) If a person with standing to contest the
forfeiture of property in a judicial civil forfeiture
proceeding under a civil forfeiture statute is
financially unable to obtain representation by
counsel, and the person is represented by counsel
appointed under section 3006A of this title in
connection with a related criminal case, the court
may authorize counsel to represent that person
with respect to the claim.

(B) In determining whether to authorize
counsel to represent a person under
subparagraph (A), the court shall take into
account such factors as—

(i) the person’s standing to contest the
forfeiture; and

(ii) whether the claim appears to be
made in good faith.

{2)(A) If a person with standing to contest the
forfeiture of property in a judicial civil forfeiture
proceeding under a civil forfeiture statute is
financially unable to obtain representation by
counsel, and the property subject to forfeiture is
real property that is being used by the person as a
primary residence, the court, at the request of the
person, shall insure that the person is represented
by an attorney for the Legal Services Corporation
with respect to the claim.

(B)(i) At appropriate times during a
representation under subparagraph (A), the
Legal Services Corporation shall submit a
staterrent of reasonable attorney fees and
costs to the court.

(ii) The court shall enter a judgment in
favor of the Legal Services Corporation
for reasonable attorney fees and costs
submitted pursuant to clause (i) and treat
such judgment as payable under section
2465 of title 28, United States Code,
regardless of the outcome of the case.

(3) The court shall set the compensation for
representation under this subsection, which shall
be equivalent to that provided for court-appointed
representation under section 3006A of this title.

(¢) BURDEN OF PROOF— In a suit or action
brought under any civil forfeiture statute for the
civil forfeiture of any property—

(1) the burden of proof is on the Government
to establish, by a preponderance of the evidence,
that the property is subject to forfeiture;

(2) the Government may use evidence
gathered after the filing of a complaint for
forfeiture to establish, by a preponderance of the
evidence, that property is subject to forfeiture;
and

(3) if the Government’s theory of forfeiture is
that the property was used to commit or facilitate
the commission of a criminal offense, or was
involved in the commission of a criminal offense,
the Government shall establish that there was a
substantial connection between the property and
the offense. '

(d) INNOCENT OWXNZRDEFENSE—

(1) An innocent owner’s interest in property
shall not be forfeited under any civil forfeiture
statute. The claimant shall have the burden of
proving that the claimant is an innocent owner by
a preponderance of the evidence.

(2)(A) With respect to a property interest in
existence at the time the illegal conduct giving
rise to forfeiture took place, the term ‘innocent
owner' means an owner who— '
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(i) did not know of the conduct giving
rise to forfeiture; or

(ii) upon learning of the conduct giving
rise to the forfeiture, did all that
reasonably could be expected under the
circumstances to terminate such use of
the property.

(B)(i) For the purposes of this paragraph,
ways in which a person may show that such
person did all that reasonably could be
expected may include demonstrating that such
person, to the extent permitted by law—

(I) gave timely notice to an
appropriate law enforcement agency of
information that led the person to
know the conduct giving rise to a
forfeiture would occur or has occurred;
and

(II) in a timely fashion revoked or
made a good faith attempt to revoke
permission for those engaging in such
conduct to use the property or took
reasonable actions in consultation with
a law enforcement agency to
discourage or prevent the illegal use of
the property.

(ii) A person is not required by this
subparagraph to take steps that the person
reasonably believes would be likely to
subject any person (other than the person
whose conduct gave rise to the forfeiture)
to physical danger.

(3)(A) With respect to a property interest
acquired after the conduct giving rise to the
forfeiture has taken place, the term ‘innocent
owner’' means a person who, at the time that
person acquired the interest in the property—

(i) was a bona fide purchaser or seller
for value (including a purchaser or seller
of goods or services for value); and

. (ii) did not know and was reasonably
without cause to believe that the property
was subject to forfeiture.

(B) An otherwise valid claim under

subparagraph (A) shall not be denied on the
ground that the claimant gave nothing of
value in exchange for the property if—

(i) the property is the primary
residence of the claimant;

(ii) depriving the claimant of the
property would deprive the claimant of the
means to maintain reasonable shelter in
the community for the claimant and all
dependents residing with the claimant;

(iii) the property is not, and is not
traceable to, the proceeds of any criminal
offense; and

(iv) the claimant acquired his or her
interest in the property through marriage,
divorce, or legal separation, or the
claimant was the spouse or legal
dependent of a person whose death
resulted in the transfer of the property to
the claimant through inheritance or
probate;

except that the court shall limit the value of any
real property interest for which innocent
ownership is recognized under this subparagraph
to the value necessary to maintain reasonable
shelter in the community for such claimant and all
dependents residing with the claimant.

(4) Notwithstanding any provision of this
subsection, no person may assert an ownership
interest under this subsection in contraband or
other property that it is illegal to possess.

(5) If the court determines, in accordance with
this section, that an innocent owner has a partial
interest in property otherwise subject to
forfeiture, or a joint tenancy or tenancy by the
entirety in such property, the court may enter an
appropriate order—

(A) severing the property;

(B) transferring the property to the
Government with a provision that the
Government compensate the innocent owner
to the extent of his or her ownership interest
once a final order of forfeiture has been
entered and the property has been reduced to
liquid assets; or

Title 18
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(C) permitting the innocent owner to
retain the property subject to a lien in favor of
the Government to the extent of the
forfeitable interest in the property.

(6) In this subsection, the term ‘owner'—

(A) means a person with an ownership
interest in the specific property sought to be
forfeited. including a leasehold, lien,
mortgage, recorded security interest, or valid
assicnment of an ownership interest; and

(B) does not include—

(i) a person with only a general
unsecured interest in, or claim against,
the property or estate of another;

(ii) a bailee unless the bailor is
identified and the bailee shows a colorable
legitimate interest in the property seized;
or

(iii) a nominee who exercises no
dominion or control over the property.

(e) MOTION TO SET ASIDE FORFEITURE—

(1) Any person entitled to written notice in
any nonjudicial civil forfeiture proceeding under a
civil forfeiture statute who does not receive such
notice may file a motion to set aside a declaration
of forfeiture with respect to that person’s interest
in the property, which motion shall be granted if—

(A) the Government knew, or reasonably
should have known, of the moving party’s
interest and failed to take reasonable steps to
provide such party with notice; and :

(B) the moving party did not know or have
reason to know of the seizure within sufficient
time to file a timely claim.

(2)(A) Notwithstanding the expiration of any
applicable statute of limitations, if the court
grants a motion under paragraph (1), the court
shall set aside the declaration of forfeiture as to
the interest of the moving party without prejudice
to the right of the Government to commence a
subsequent forfeiture proceeding as to the interest
of the moving party.

(B) Any proceeding described in
subparagraph (A) shall be commenced—

(1) if nonjudicial, within 60 days of the
entry of the order granting the motion; or

(ii) if judicial, within 6 months of the
entry of the order granting the motion.

(3) A motion under paragraph (1) may be filed
not later than 5 years after the date of final
publication of notice of seizure of the property.

(4) If, at the time a motion made under
paragraph (1) is granted, the forfeited property
has been disposed of by the Government in
accordance with law, the Government may
institute proceedings against a substitute sum of
money equal to the value of the moving party’s
interest in the property at the time the property
was disposed of.

(5) A motion filed under this subsection shall
be the exclusive remedy for seeking to set aside a
declaration of forfeiture under a civil forfeiture
statute.

() RELEASE OF SEIZED PROPERTY—

(1) A claimant under subsection (a) is entitled
to immediate release of seized property if—

(A) the claimant has a possessory interest
in the property;

(B) the claimant has sufficient ties to the
community to provide assurance that the
property will be available at the time of the
trial;

(C) the continued possession by the
Government pending the final disposition of
forfeiture proceedings will cause substantial
hardship to the claimant, such as preventing
the functioning of a business, preventing an
individual from working, or leaving an
individual homeless;

(D) the claimant’s likely hardship from
the continued possession by the Government
of the seized property outweighs the risk that
the property will be destroyed, damaged, lost,
concealed, or transferred if it is returned to
-the claimant during the pendency of the
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proceeding; and

(E) none of the conditions set forth in
paragraph (8) applies.

(2) A claimant seeking release of property
under this subsection must request possession of
the property from the appropriate official, and the
request must set forth the basis on which the
requirements of paragraph (1) are met.

(3)(A) If not later than 15 days after the date
of a request under paragraph (2) the property has
not been released, the claimant may file a petition
in the district court in which the complaint has
been filed or, if no complaint has been filed, in the
district court in which the seizure warrant was
issued or in the district court for the district in
which the property was seized.

(B) The petition described in subparagraph
(A) shall set forth—

(i) the basis on which the
requirements of paragraph (1) are met;
and

(ii) the steps the claimant has taken to
secure release of the property from the
appropriate official.

(4) If the Government establishes that the
claimant’s claim is frivolous, the court shall deny
the petition. In responding to a petition under this
subsection on other grounds, the Government may
in appropriate cases submit evidence ex parte in
order to avoid disclosing any matter that may
adversely affect an ongoing criminal investigation
or pending criminal trial.

(5) The court shall render a decision on a
petition filed under paragraph (3) not later than
30 days after the date of the filing, unless such 30-
day limitation is extended by consent of the
parties or by the court for good cause shown.

(6) 1f—

(A) a petition is filed under paragraph (3);
and

(B) the claimant demonstrates that the
requirements of paragraph (1) have been met;
the district court shall order that the property

be returned to the claimant, pending
completion of proceedings by the Government
to obtain forfeiture of the property.

(7) If the court grants a petition under
paragraph (3)—

(A) the court may enter any order
necessary to ensure that the value of the
property is maintained while the forfeiture
action is pending, including—

(i) permitting the inspection,
photographing, and inventory of the
property;

(ii) fixing a bond in accordance with
rule E(5) of the Supplemental Rules for
Certain Admiralty and Maritime Claims;
and

(iii) requiring the claimant to obtain or
maintain insurance on the subject
property; and

(B) the Government may place a lien
against the property or file a lis pendens to
ensure that the property is not transferred to
another person.

(8) This subsection shall not apply if the
seized property—

(A) is contraband, currency, or other
monetary instrument, or electronic funds
unless such currency or other monetary
instrument or electronic funds constitutes the
assets of a legitimate business which has been
seized;

(B) is to be used as evidence of a violation
of the law;

(C) by reason of design or other
characteristic, is particularly suited for use in
illegal activities; or

(D) is likely to be used to commit
additional criminal acts if returned to the
- claimant.

(2) PROPORTIONALITY—

(1) The claimant under subsection (a)(4) may
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petition the court to determine whether the
forfeiture was constitutionally excessive.

(2) In making this determination, the court
shall compare the forfeiture to the gravity of the
offense giving rise to the forfeiture.

(3) The claimant shall have the burden of
establishing that the forfeiture is grossly
disproportional by a preponderance of the evidence
at a hearing conducted by the court without a jury.

(4) If the court finds that the forfeiture is
grossly disproportional to the offense it shall
reduce or eliminate the forfeiture as necessary to
avoid a violation of the Excessive Fines Clause of
the Eigchth Amendment of the Constitution.

(h) CIVIL FINE—

(1) In any civil forfeiture proceeding under a
civil forfeiture statute in which the Government
prevails, if the court finds that the claimant’s
assertion of an interest in the property was
frivolous, the court may impose 2 civil fine on
the claimant of an amount equal to 10 percent of
the value of the forfeited property, but in no -
event shall the fine be less than $250 or greater
than $5,000.

(2) Any civil fine imposed under this
subsection shall not preclude the court from
imposing sanctions under rule 11 of the Federal
Rules of Civil Procedure.

(3) In addition to the limitations of section
1915 of title 28, United States Code, in no
event shall a prisoner file a claim under a civil
forfeiture statute or appeal a judgment in a civil
action or proceeding based on a civil forfeiture
statute if the prisoner has, on 3 or more prior
occasions, while incarcerated or detained in any
facility, brought an action or appeal in a court of
the United States that was dismissed on the
grounds that it is frivolous or malicious, unless
the prisoner shows extraordinary and
exceptional circumstances.

(i) CIVIL FORFEITURE STATUTE
DEFINED— In this section, the term ‘civil
forfeiture statute’—

(1) means any provision of Federal law
providing for the forfeiture of property other
than as a sentence imposed upon conviction of
a criminal offense; and

(2) does not include—

(A) the Tariff Act of 1930 or any other
provision of law codified in title 19;

(B) the Internal Revenue Code of 1986;

(C) the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et seq.);

(D) the Trading with the Enemy Act (50
U.S.C. App. 1 et seq.); or

(E) section 1 of title VI of the Act of June
15, 1917 (40 Stat. 233; 22 U.S.C. 401).

(/) RESTRAINING ORDERS; PROTECTIVE
ORDERS—

(1) Upon application of the United States, the
court may enter a restraining order or injunction,
require the execution of satisfactory performance
bonds, create receiverships, appoint conservators,
custodians, appraisers, accountants, or trustees. or
take any other action to seize, secure, maintain,
or preserve the availability of property subject to
civil forfeiture—

(A) upon the filing of a civil forfeiture
complaint alleging that the property with
respect to which the order is sought is subject
to civil forfeiture; or

(B) prior to the filing of such a complaint,
if, after notice to persons appearing to have an
interest in the property and opportunity for a
hearing, the court determines that—

(i) there is a substantial probability
that the United States will prevailon the
issue of forfeiture and that failure to enter
the order will result in the property being
destroyed, removed from the jurisdiction
of the court, or otherwise made
unavailable for forfeiture; and

(ii) the need to preserve the
availability of the property through the
entry of the requested order outweighs the
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hardship on any party against whom the
order is to be entered.

(2) An order entered pursuant to paragraph
(1)(B) shall be effective for not more than 90 days,
unless extended by the court for good cause
shown, or unless a complaint described in
paragraph (1)(A) has been filed.

(3) A temporary restraining order under this
subsection may be entered upon application of the
United States without notice or opportunity for a
hearing when a complaint has not yet been filed
with respect to the property, if the United States
demonstrates that there is probable cause to
believe that the property with respect to which the
order is sought is subject to civil forfeiture and
that provision of notice will jeopardize the
availability of the property for forfeiture. Such a
temporary order shall expire not more than 10
days after the date on which it is entered, unless
extended for good cause shown or unless the party
against whom it is entered consents to an
extension for a longer period. A hearing requested
concerning an order entered under this paragraph
shall be held at the earliest possible time and prior
to the expiration of the temporary order.

(4) The court may receive and consider, at a
hearing held pursuant to this subsection, evidence
and information that would be inadmissible under
the Federal Rules of Evidence.
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Effective August 23, 2000:

18 U.S.C. § 984. Civil forfeiture of
fungible property

[®)] (a)(1) In any forfeiture action in rem in which
the subject property 1s cash, monetary Instruments in
bearer form, funds deposited in an account in a
financial institution (as defined in section 20 of this

title), [er-etherfunsible-property] or precious

metals—

(A) 1t shall not be necessary for the
Government to identify the specific property
involved n the offense that is the basis for the
forfeiture; and

(B) it shall not be a defense that the property
involved 1n such an offense has been removed
and replaced by identical property.

(2) Except as provided in [subsection<{e)]
subsection (b), any identical property found in the
same place or account as the property involved in the
offense that is the basis for the forfeiture shall be
subject to forfetture under this section.

[€8}] (b) No action pursuant to this section to forfeit
property not traceable directly to the offense that is the
basis for the forfeiture may be commenced more than
I vear from the date of the offense.

D] (e)(1) [Doactionpursuant-to-this-section-to
Coefa ) bl direcs] }

Subsection (a) does not apply to an action against
funds held by a financial institution in an interbank
account unless the account holder knowingly engaged
in the offense that is the basis for the forfeiture.

[E2r-Asused-inthis-secton-the-term] (2) In this

subsection—

(A) the term ‘financial institution’ includes a

foreign bank (as defined in section 1(b)(7) of the
International Banking Act of 1978 (12 U.S.C.
3101(b)(7))); and

(B) the term “interbank account™ means an
account held by one financial institution at another
financial institution primarily for the purpose of
facilitating customer transactions.

(d) Nothing in this section may be construed to
limit the ability of the Government to forfeit
property under any provision of law if the property
involved in the offense giving rise to the forfeiture
or property traceable thereto is available for
forfeiture.
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Effective August 23, 2000:

18 U.S.C. § 985. Civil forfeiture of real
property

(a) Notwithstanding any other provision of law, all
civil forfeitures of real property and interests in
real property shall proceed as judicial forfeitures.

(b)(1) Except as provided in this section—

(A) real property that is the subject of a
civil forfeiture action shall not be seized
before entry of an order of forfeiture; and

(B) the owners or occupants of the real
property shall not be evicted from, or
otherwise deprived of the use and enjoyment
of, real property that is the subject of a
pending forfeiture action.

(2) The filing of a lis pendens and the
execution of a writ of entry for the purpose of
conducting an inspection and inventory of the
property shall not be considered a seizure under
this subsection.

(c)(1) The Government shall initiate a civil
forfeiture action against real property by-

(A) filing a complaint for forfeiture;

(B) posting a notice of the complaint on
the property; and

(C) serving notice on the property owner,
along with a copy of the complaint.

(2) If the property owner cannot be served
with the notice under paragraph (1) because the
owner—

(A) is a fugitive;

(B) resides outside the United States and
efforts at service pursuant to rule 4 of the
Federal Rules of Civil Procedure are
unavailing; or

(C) cannot be located despite the exercise
of due diligence constructive service may be
made in accordance with the laws of the State
in which the property is located.

(3) If real property has been posted in

accordance with this subsection, it shall not be
necessary for the court to issue an arrest warrant
in rem, or to take any other action to establish in
rem jurisdiction over the property.

(d)(1) Real property may be seized prior to the
entry of an order of forfeiture if-

(A) the Government notifies the court that
it intends to seize the property before trial;
and

(B) the court-

(i) issues a notice of application for
warrant, causes the notice to be served on
the property owner and posted on the
property, and conducts a hearing in which
the property owner has a meaningful
opportunity to be heard; or

(ii) makes an ex parte determination
that there is probable cause for the
forfeiture and that there are exigent
circumstances that permit the
Government to seize the property without
prior notice and an opportunity for the
property owner to be heard.

(2) For purposes of paragraph (1)(B)(ii), to
establish exigent circumstances, the Government
shall show that less restrictive measures such as a
lis pendens, restraining order, or bond would not
suffice to protect the Government’s interests in
preventing the sale, destruction, or continued
unlawful use of the real property.

(e) If the court authorizes a seizure of real
property under subsection (d)(1)(B)(ii), it shall
conduct a prompt post-seizure hearing during
which the property owner shall have an
opportunity to contest the basis for the seizure.

(f) This section—

(1) applies only to civil forfeitures of real
property and interests in real property;

(2) does not apply to forfeitures of the
proceeds of the sale of such property or interests,
or of money or other assets intended to be used to
acquire such property or interests; and

(3) shall not affect the authority of the court
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to enter a restraining order relating to real
property.

Effective August 23, 2000:

18 U.S.C. § 986. Subpoenas for bank
records

(a) At any time after the commencement of any action
for forfetture in rem brought by the United States
under section 1956, 1957, or 1960 of this title, section
5322 or 5324 of title 31, United States Code, or the
Controlled Substances Act, any party may request the
Clerk of the Court in the district in which the
proceeding 1s pending to issue a subpoena duces
tecum to any financial institution, as defined in section
5312(a) of title 31, United States Code. to produce
books, records and any other documents at any place
designated by the requesting party. All parties to the
proceeding shall be notified of the issuance of any
such subpoena. The procedures and limitations set
forth in section 985 of this title shall apply to
subpoenas issued under this section.

(b) Service of a subpoena issued pursuant to this
section shall be by certified mail. Records produced in
response to such a subpoena may be produced in
person or by mail, common carrier, or such other
method as may be agreed upon by the party requesting
the subpoena and the custodian of records. The party
requesting the subpoena may require the custodian of
records to submit an affidavit certifying the
authenticity and completeness of the records and
explaining the omission of any record called for in the
subpoena.

(c¢) Nothing in this section shall preclude any party
from pursuing any form of discovery pursuant to the
Federal Rules of Civil Procedure.

(d) ACCESS TO RECORDS IN BANK SECRECY
JURISDICTIONS—

(1) IN GENERAL— In any civil forfeiture
case, or in any ancillary proceeding in any
criminal forfeiture case governed by section
413(n) of the Controlled Substances Act (21 U.S.C.
853(n)), in which—

(A) financial records located in a foreign
country may be material—

(i) to any claim or to the ability of the
Government to respond to such claim; or
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(i) in a civil forfeiture case, to the
ability of the Government to establish the
forfeitability of the property; and

(B) it is within the capacity of the claimant
to waive the claimant’s rights under applicable
financial secrecy laws, or to obtain the records
so that such records can be made available
notwithstanding such secrecy laws; the refusal
of the claimant to provide the records in
response to a discovery request or to take the
action necessary otherwise to make the
records available shall be grounds for judicial
sanctions, up to and including dismissal of the
claim with prejudice.

(2) PRIVILEGE- This subsection shall not
affect the right of the claimant to refuse
production on the basis of any privilege
guaranteed by the Constitution of the United
States or any other provision of Federal law.

Effective August 23, 2000:

18 U.S.C. § 2232. Destruction or removal
of property to prevent seizure

(a) DESTRUCTION OR REMOVAL OF
PROPERTY TO PREVENT SEIZURE- Whoever,
before, during, or after any search for or seizure
of property by any person authorized to make
such search or seizure, knowingly destroys,
damages, wastes, disposes of, transfers, or
otherwise takes any action, or knowingly attempts
to destroy, damage, waste, dispose of, transfer, or
otherwise take any action, for the purpose of
preventing or impairing the Government’s law{ul
authority to take such property into its custody or
control or to continue holding such property under
its lawful custody and control, shall be fined under
this title or imprisoned not more than 5 years, or
both.

(b) IMPAIRMENT OF IN REM JURISDICTION-
Whoever, knowing that property is subject to the
in rem jurisdiction of a United States court for
purposes of civil forfeiture under Federal law,
knowingly and without authority from that court,
destroys, damages, wastes, disposes of, transfers,
or otherwise takes any action, or knowingly
attempts to destroy, damage, waste, dispose of|
transfer, or otherwise take any action, for the
purpose of impairing or defeating the court’s
continuing in rem jurisdiction over the property,
shall be fined under this title or imprisoned not
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more than 5 years, or both.

(¢) NOTICE OF SEARCH OREXECUTION OF
SEIZURE WARRANT OR WARRANT OF ARREST
IN REM- Whoever, having knowledge that any
person authorized to make searches and seizures,
or to execute a seizure warrant or warrant of
arrest in rem, in order to prevent the authorized
seizing or securing of any person or property,
gives notice or attempts to give notice in advance
of the search, seizure, or execution of a seizure
warrant or warrant of arrest in rem, to any person
shall be fined under this title or imprisoned not
more than S years, or both.

"{te3] (d) Notice of certain electronic surveillance.—
Whoever, having knowledge that a Federal
investigative or law enforcement officer has been
authonized or has applied for authorization under
chapter 119 to intercept a wire, oral, or electronic
communication, in order to obstruct, impede, or
prevent such interception, gives notice or attempts to
give notice of the possible interception to any person
shall be fined under this title or imprisoned not more
than five years, or both.

(e) FOREIGN INTELLIGENCE SURVEILLANCE-
Whoever, having knowledge that a Federal officer has
been authorized or has applied for authonization to
conduct electronic surveillance under the Foreign
Intelligence Surveillance Act of 1978 (§ 50 U.S.C.
1801, et seq.), in order to obstruct, impede, or prevent
such activity, gives notice or attempts to give notice of
the possible activity to any person shall be fined under
this title or impnsoned not more than five years, or
both.

Effective August 23, 2000:

18 U.S.C. § 2254. Civil forfeiture

(a) Property subject to civil forfeiture.—The following
property shall be subject to forfetture by the United
States:

(1) Any visual depiction described in section 2251,
2251A, or 2252 of this chapter, or any book.
magazine, periodical, film, videotape or other matter
which contains any such visual depiction, which was
produced, transported, mailed, shipped, or received in
violation of this chapter.

(2) Any property, real or personal, used or
intended to be used to commit or to promote the
commussion of an offense under this chapter {18
U.S.C.A. § 2251 et seq.] involving a visual depiction
descnbed in section 2251, 2251A, 2252, 2252A, or
2260 of this chapter, or used or intended to be used to
commit or to promote the commission of an offense
under section 2421, 2422, or 2423 or chapter 117 (18

U.S.C.A. § 2421 et seq.][;exeeptthatno-property
o bliched by sl et
soRSeaoftetovsaes]

(3) Any property, real or personal, constituting or
traceable to gross profits or other proceeds obtained
from a violation of this chapter [18 U.S.C.A, § 225] et
seq.] involving a visual depiction described in section
2251, 2251A, 2252, 2252A, or 2260 of this chapter, or
obtained from a violation of section 2421, 2422, or
2423 of chapter 117 (18 U.S.C.A. § 2421 et seq.],;

axeeptthat-rno-prepersshall-beforfoted-uaderthus

(b) Seizure pursuant to Supplemental Rules for Certain
Admiralty and Maritime Claims.—Any property subject
to forfeiture to the United States under this section
may be seized by the Attorney General, the Secretary
of the Treasury, or the United States Postal Service
upon process issued pursuant to the Supplemental
Rules for Certain Admiralty and Mantime Claims by
any district court of the United States having
junisdiction over the property, except that seizure
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without such process may be made when the seizure
is pursuant to a search under a search warrant or
incident to an arrest. The Government may request
the issuance of a warrant authorizing the seizure of
property subject to forfeiture under this section in the
same manner as provided for a search warrant under
the Federal Rules of Crimunal Procedure.

(c) Custody of federal official.—Property taken or
detained under this section shall not be repleviable, but
shall be deemed to be in the custody of the Attorney
General, Secretary of the Treasury, or the United
States Postal Service subject only to the orders and
decrees of the court or the official having junisdiction
thereof. Whenever property is seized under any of the
provisions of this subchapter, the Attomey General,
Secretary of the Treasury, or the United States Postal
Service may—

(1) place the property under seal;

(2) remove the property to a place designated by
the official or agency; or

(3) require that the General Services
Administration take custody of the property and
remove it, if practicable, to an appropnate location for
disposition in accordance with law.

{d) Other Laws and Proceedings Applicable.—All
provisions of the customs laws relating to the seizure,
summary and judicial forfeiture, and condemnation of
property for violation of the customs laws, the
disposition of such property or the proceeds from the
sale thereof, the remission or mitigation of such
forfeitures, and the compromise of claims, shall apply
to seizures and forfeitures incurred, or alleged to have
been incurred, under this section, insofar as applicable
and not inconsistent with the provisions of this
section, except that such duties as are imposed upon
the customs officer or any other person with respect
to the seizure and forfeiture of property under the
customs laws shall be performed with respect to
seizures and forfeitures of property under this section
by such officers, agents, or other persons as may be
authorized or designated for that purpose by the
Attorney General, the Secretary of the Treasury, or the
Postal Service, except to the extent that such duties
anise from seizures and forfeitures affected by any
customs officer.

(¢) Inapplicability of certain sections.—Sections 1606,
1613, 1614, 1617, and 1618 of title 19, United States

Code, shall not apply with respect to any visual
depiction or any matter containing a visual depiction
subject to forfeiture under subsection (a)(1) of this
section.

(f) Disposition of forfeited property.—Whenever
property is forfeited under this section the Attorney
General shall destroy or retain for official use any
property described in paragraph (1) of subsection (a)
and, with respect to property described in paragraph
(2) or (3) of subsection (a), may—

(1) retain the property for official use or transfer
the custody or ownership of any forfeited property to
a Federal, State, or local agency under section 616 of
the Tanff Act of 1930;

(2) sell, by public sale or any other commercially
feasible means, any forfeited property which is not
required to be destroyed by law and which is not
harmful to the public; or '

(3) require that the General Services
Admunistration take custody of the property and
dispose of 1t i accordance with law.

The Attorney General, Secretary of the Treasury, or
the United States Postal Service shall ensure the
equitable transfer pursuant to paragraph (1) of any
forfeited property to the appropriate State or local law
enforcement agency so as to reflect generally the
contribution of any such agency participating directly
in any of the acts which led to the seizure or forfeiture
of such property. A decision by an official or agency
pursuant to paragraph (1) shall not be subject to
judicial review. With respect to a forfeiture conducted
by the Attorney General, the Attorney General shall
forward to the Treasurer of the United States for
deposit in accordance with section 524(c) of title 28
the proceeds from any sale under paragraph (2) and
any moneys forfeited under this section. With respect
to a forfeiture conducted by the Postal Service, the
proceeds from any sale under paragraph (2) and any
moneys forfeited under this section shall be deposited
in the Postal Service Fund as required by section
2003(b)(7) of title 39.

(g) Title to Property.—All right, title, and interest in
property described in subsection (a) of this section
shall vest in the United States upon comumssion of the
act giving rise to forfeiture under this section.

(h) Stay of Proceedings.—The filing of an indictment
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or inforrnation alleging a violation of this chapter
which 1s also related to a civil forfeiture proceeding
under this section shall, upon motion of the United
States and for good cause shown, stay the civil
forfeiture proceeding.

(i) Venue.—In addition to the venue provided for in
section 13935 of title 28 or any other provision of law,
in the case of property of a defendant charged with a
violation that is the basis for forfeiture of the property
under this section, a proceeding for forfeiture under
this section may be brought in the judicial district in
which the defendant owning such property is found or
in the judicial district in which the crirmunal prosecution
1s brought.

Effective August 23, 2000:

18 U.S.C. § 3322. Disclosure of certain
matters occurring before grand jury

(2) A person who Is privy to grand jury information
[concomingabanking lew-viotation]—

=

(1) received in the course of duty as an attorney
for the government; or

(2) disclosed under rule 6(e)(3)(A)11) of the
Federal Rules of Criminal Procedure;

may disclose that information to an attorney for the
government for use in enforcing section 951 of the
Financial Institutions Reform, Recovery and
Enforcement Act of 1989 or for use in connection
with [etvitforfettureunder-section S8 oftitle-13;
Lnitad S ~odeof ' bed .
R H-ofsuehtitle] any civil forfeiture

provision of Federal law.

(b)(1) Upon motion of an attorney for the government,
a court may direct disclosure of matters occurring
before a grand jury during an investigation of a
banking law violation to identified personnel of a
financial institution regulatory agency—

(A) for use in relation to any matter within the
Jjursdiction of such regulatory agency; or

(B) to assist an attorney for the government to
whom matters have been disclosed under
subsection (a).

(2) A court may issue an order under paragraph
(1) upon a finding of a substantial need.

(c) A person to whom matter has been disclosed under
this section shall not use such matter other than for the
purpose for which such disclosure was authorized.

(d) As used in this section—

(1) the term “banking law violation™” means a
violation of, or a conspiracy to violate—

(A) section 215, 656, 657, 1005, 1006, 1007,
1014, or 1344, or
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(B) section 1341 or 1343 affecting a financial
institution; '
(2) the term “attomney for the government™ has the

meaning given such term in the Federal Rules of
Crimunal Procedure; and

(3) the term “grand jury information” means
matters occurring before a grand jury other than the
deliberations of the grand jury or the vote of any grand
juror,

Tile 18
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Effective August 23, 2000:

19 U.S.C. § 1621. Limitation of actions

No sutt or action to recover any duty under section
1392(d). 1393a(d) of this title, or any pecuniary
penalty or forfeiture of property accruing under the
customs laws shall be instituted unless such suit or
action 1s commenced within five years after the time
when the alleged offense was discovered, or in the
case of forfeiture, within 2 years after the time
when the involvement of the property in the
alleged offense was discovered, whichever was
later; except that—

(1) in the case of an alleged violation of section
1592 or 1593a of this utle, no sutt or action (including
a suit or action for restoration of lawful duties under
subsection (d) of such sections) may be nstituted
unless commenced within 5 years after the date of the
alleged violation or, 1f such violation anses out of
fraud, within 5 years after the date of discovery of
fraud, and

(2) the time of the absence from the United States
of the person subject to the penalty or forfeiture, or of
any concealment or absence of the property, shall not
be reckoned within the S-year period of limitation.
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